INTRODUCTION
For decades, lawyers' bilateral negotiations, rather than trials, have resolved a majority of the civil actions filed in courts in the U.S. ' Increasingly, lawyers and clients now conduct these negotiations within expected to take the initiative to identify alleged harms, communicate with each other, listen to each other's perspective, review necessary information, and ultimately attempt to reach customized solutions before turning to expensive and intrusive public resources-i.e., judges and juries-for decisions enforceable by the state. 6 In fact, empirical research has demonstrated repeatedly that allegedly litigious Americans overwhelmingly attempt to resolve their disputes privately before turning to the courts for help. 7 Meanwhile, increasing numbers of institutions in the public and private sectors now incorporate explicit, formalized opportunities for communication and evaluation to resolve disputes with employees, customers, citizens and vendors. These in-house innovations are occurring with sufficient frequency that the discipline of "dispute system design" has emerged, with a dispute system defined as "one or more internal processes that have been adopted to prevent, manage or resolve a stream of disputes connected to an organization or institution." 8 The dispute systems that include consensual procedures-i.e., communication, negotiation, mediation, non-binding evaluations, ombudspersons-have been found effective in resolving many of the disputes that institutions inevitably confront and, over time, can even improve business and workplace relationships. Obviously, successful resolution of disputes through these procedures also permits the parties to avoid accessing our public justice system. feeling like a lawyer who will be called upon to assist clients with human, moral dilemmas appears particularly difficult to achieve for new lawyers in the mega-firms, with 100 or more lawyers in a single office. Though only 18% of new lawyers and 8% of all lawyers actually work in this practice setting, the money is best at these firms, and they dominate many law students' and law schools' aspirations."); Mark J. Osiel, Book Review: Lawyers as Monopolists, Aristocrats, and Entrepreneurs, 103 HARV. L. REv. 2009, 2039 (1990) ("In sum, a first step toward improving Abel's theoretical account would be to note that the natural temperament of lawyers might better be characterized not as that of monopolists but of heliotropes: gravitating to the sources of power and privilege within society and occasionally employing monopoly to further that end.").
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6. Note the irony here of the ease with which arbitral awards are transformed into judgments and thus enforceable. 
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The success, likelihood and character of formalized consensual procedures, however, must be understood as operating within the shadow of the "default" procedures offered by normal, private life on one hand and those required by public courts (and agencies) on the other hand. It is fairly straightforward to appreciate that the ubiquity and success of "settlement on the courthouse steps" has always been a by-product of the threat of an impending trial. Rational individuals and organizations generally make concessions in negotiation (and now, presumably, in mediation) because such concessions make sense. 9 The negotiators either anticipate a meaningful gain as a result of a negotiated outcome or fear the loss they may suffer if they refuse to reach an agreement. The more powerful of these two motivators, it turns out, is the fear of loss,o and such fear has long motivated settlements. intent upon assigning blame, seeking revenge or inflicting punishment, he or she may not be in favor of a course of action which seems to involve declaring a truce or working with 'the enemy.' Apart from the reluctance to even enter into negotiations, such a client may be initially unwilling to agree to terms which are reasonable enough for realistic inclusion in a separation agreement."); RAOUL FELDER, BARE-KNUCKLE NEGOTIATION: SAVVY TIPS AND TRUE STORIES FROM THE MASTER OF GIVE-AND-TAKE 71 (2004) ("Even with the new no-fault divorce system, clients still want to hire a lawyer to be an instrument of revenge. Some clients have less interest in obtaining the most money from a settlement than in destroying the other party in a final and rancorous battle to the end."); see also ( "This has been explained in psychological terms by the phenomenon that the pain of a loss looms twice as large as the pleasure of an equivalent gain.").
Perhaps less obviously, public and private institutions' decisions to adopt internal, consensual procedures, along with the character and success of these procedures, are similarly influenced by the desire to avoid the financial and reputational costs of civil litigation" and to improve the chance of winning in the event that litigation is unavoidable. 12 In other words, court-connected negotiation and mediation and the consensual components of agencies' and companies' internal dispute systems do not work simply because they are magic or "nice." They work, and have been introduced, due in significant part to the viability of an alternative procedure that is perceived as uncontrollably risky-i.e., today's civil lawsuit, with its costly and revealing threats of discovery and public trial before a judge or jury.'" In the U.S., therefore, negotiation, mediation and other consensual dispute resolution procedures-whether offered by courts, agencies or private institutions-should be understood as component parts of both the private "risk management" system and our public "justice" system. 14 These consensual procedures have been institutionalized because they help to manage the risk of significant disruption to the status quo. They
See John Lande, Getting the Faith: Why Business Lawyers and Executives
Believe in Mediation, 5 HARV. NEG. L. REV. 137, 178 (2000) ("Compared with the attorneys, executives are much more satisfied with ADR than litigation. As there is no significant difference between the three groups' evaluations of ADR, the difference in relative evaluations is a reflection of executives' greater distaste for litigation than greater absolute satisfaction with ADR.").
12. See Hadfield, The Civil Trial, supra note 9, at 1315. 13. Geert Hofstede has handily illustrated how the introduction of external forces may work to change a culture that would otherwise be characterized by behaviors and values that reflect and reinforce each other. Participation in civil litigation may represent such an external force. Uncontrolled technology-e.g., YouTube and the posting of unedited videos-may represent another such a force. See GEERT 
HOFSTEDE, CULTURE'S CONSEQUENCES COMPARING VALUES, BEHAVIORS, INSTITUTIONS, AND ORGANIZATIONS

ACROSS NATIONS 12 (2nd ed. 2001).
14. See Nancy A. Welsh, The Place of Court-Connected Mediation in a Democratic Justice System, 5 CARDOZO J. CONFLICT RESOL. 117, 142 (2004) (urging mediation advocates "to help our courts overcome their current problems and regain an appropriate measure of self-respect for their unique role in enabling a democratic people to govern themselves" and a "symbiotic relationship" between the courts and ADR); Nancy A. Welsh [Vol. 114:4achieve this through their provision of individualized resolution and their ability to offer a sufficient experience of procedural and substantive justice.
The extent of the relationship between the private risk management system and the public justice system, however, is subject to change. The systems may appear to overlap significantly or operate almost autonomously. A key factor is the ease with which relatively powerless plaintiffs can escape the private system and gain access to the public system. Such access has been quite liberal since 1938, when notice pleading was institutionalized in the Federal Rules of Civil Procedures. With Conley v. Gibson,1 5 the U.S. Supreme Court provided an important and expansive affirmation of notice pleading, which will be discussed in some detail infra.
Notice pleading certainly has its problems. It can encourage a variety of ills: frivolous lawsuits, coercion by powerful plaintiffs, careless lawyering, abuse of judicial time and resources. But notice pleading also helps to make real the promise of "room in [the courts] for those who have relied and must continue to rely on the hospitality of the courts for vindication of their rights."' 6 Unpopular, marginalized, underfunded and individual plaintiffs-like the four African-American union members who were expected to remain silent as their jobs disappeared but who chose instead to bring the lawsuit that led to Conley v. Gibson-are certainly among those who have relied on such hospitality.17
Imagine now, though, that you are in a different role. You are an institutional defendant, who faces a potential suit brought by just the sort of plaintiff who must access the courts in order to achieve vindication. What if you know that you can find out very quickly whether you must deal with this plaintiffs threats of discovery and public trial, even before you are required to file [Vol. 114:4 before she has a chance to tell her (possibly dramatic and heartwrenching) story? Now, would you offer to engage in pre-litigation negotiation or mediation with such a plaintiff? Perhaps you would if you were concerned about this plaintiffs ability to disrupt your workplace or community' 8 or felt some individualized moral obligation to deal with people regardless of their status or popularity. 9 In general, however, I fear that a coldly rational institutional defendant would not make the offer to negotiate and would not respond favorably to such a request from this sort of plaintiff. 20 Negotiation under these circumstances would represent a waste of the time, money and effort that could be allocated more productively elsewhere-and the negotiation itself could prolong a conflict that might otherwise dissipate. In fact, this is just the sort of assessment made by many institutional repeat players already, particularly those that have not initiated prelitigation dispute systems that include negotiation, mediation or other forms of consensual dispute resolution.
2 ' If they are not required to listen to and negotiate with marginalized claimants, many will not do so.
The ) (finding that the bargaining power of union and management have been affected, to the detriment of unions, by judicial interpretations of the NLRA that permit employers' replacement of strikers and implementation of the employer's last best offer upon the occurrence of impasse in collective bargaining negotiations-but that negotiations still occur); Michael Moffitt, Iqbal and Settlement (manuscript on file with author) (using economic models to predict that settlement will decrease as a result of Iqbal but also noting that "predictions against the wave of settlement have been fools' bets over the last half century"). 25 at least in the legal contests between many civil rights claimants and institutional defendants. The most obvious feared effect is reduction of civil rights claimants' access to the expressive and coercive power of the courts. 26 Less obviously, the Supreme Court may be effectively undermining institutions' motivation to negotiate, mediate-or even communicate with and listen to-such claimants. Thus, the Supreme Court's recent decisions have the potential to deprive marginalized claimants-and our society-of alternative, effective avenues for the airing and resolution of disputes with powerful institutional players.
Ironically, it was just this sort of deprivation that led the Supreme Court to announce its expansive vision of notice pleading in Conley v. Gibson. Conley foretells the need for our courts to maintain a robust public forum for those who are marginalized by the default procedures of normal life-not only to provide redress to the parties directly involved 130 S. Ct. 876 (2010), to permit corporations to pour apparently limitless funds into election campaigns. Many state judges, after all, are elected-and it is elected legislators who appoint the remaining state and federal judges.
25. ON THE WATERFRONT (Columbia Pictures 1954) (in reference to a conversation between the Malloy brothers, Terry and Charley, in which Charley tells Terry his misfortune in boxing is because of Terry's manager. Terry then confronts his brother and tells him it was Charley's fault that he didn't make it far in boxing because he had asked him to throw a key fight: "It wasn't him, Charley, it was you. Remember that night in the Garden you came down to my dressing room and you said, 'Kid, this ain't your night. We're going for the price on Wilson.' You remember that? 'This ain't your night'! My night! I coulda taken Wilson apart! So what happens? He gets the title shot outdoors on the ballpark and what do I get? A one-way ticket to Palooka-ville! You was my brother, Charley, you shoulda looked out for me a little bit. You shoulda taken care of me just a little bit so I wouldn't have to take them dives for the short-end money." The scene culminates with Terry telling Charley the most famous line in the film: "You don't understand. I coulda had class. I coulda been a contender. I coulda been somebody, instead of a bum, which is what I am, let's face it. It was you, Charley." Terry goes on to fight outside the ring-defying corrupt union officials and ultimately winning his coworkers' respect and support. in particular disputes but because the viability of such a forum has the indirect and salutary effect of forcing institutional players to find a way to sufficiently approximate the fair dialogue and resolution modeled in our courts. 27 Professor Isabelle Gunning has summed up this challenge (and promise) quite beautifully, observing that in our still-young democracy, marginalized individuals "need, even more so than advantaged group members, a forum in which their authentic voices and experiences can be expressed" and that private, consensual forums that permit such expression can offer "another locus in American political, social and legal life where ideas about equality are defined and redefined." In an attempt to acknowledge legitimate concerns regarding the inefficiency and costs of today's civil litigation process in some cases, while still protecting the courts' essential role in providing a forum for marginalized parties, this Article will suggest that courts take a second look at the summary jury trial, a dispute resolution process that has fallen into some disuse. The summary jury trial is an expedited form of trial conducted before an advisory jury and followed by negotiation or mediation between the parties and their lawyers. Relatively early and appropriate use of this process could effectively prompt resolution and dialogue-i.e., private dialogue between the parties before the process is to occur; a stylized form of public dialogue during the trial phase of the process itself; and another private dialogue, potentially with assistance from a judge or mediator, after the advisory jury has been dismissed.
See
McAdoo & Welsh, Look Before You Leap, supra note 3, at 402 (noting that in the published proceedings of the 1976 Pound Conference, three former ABA presidents advocated reform of civil litigation because American citizens had too much desire for the "respectful attention and thoughtful consideration that they do not think they get anywhere else") (quoting THE POUND CONFERENCE, supra note 3, at 11); see also 
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This Article will begin with Conley v. Gibson and its history, which demonstrates the connection between access to the expressive and coercive power of the courts on one hand and the likelihood and character of pre-litigation negotiation on the other hand. The Article will then review research that reveals the "default" procedures of normal life and consider briefly the procedures currently offered by the courts that are designed to counter these default procedures and provide otherwisemarginalized one-shot players with access to information and the courts' expressive and coercive powers. The Article will then turn to the consensual dispute resolution procedures that have been adopted by courts, agencies and private companies to resolve disputes and consider the extent to which such procedures reflect the default procedures of both normal life and civil litigation. This Article will then suggest the effect of Iqbal and Twombly on the likelihood, timing and character of negotiation, mediation and other consensual forms of dispute resolution in contests between marginalized one-shot parties and institutional repeat players. Finally, the Article will propose adaptation of the summary jury trial as a response to the excesses of civil litigation and as a means to continue the courts' role in encouraging and modeling pre-litigation negotiation and resolution.
I.
CONLEY AS NEEDED ENCOURAGEMENT OF PRE-LITIGATION COMMUNICATION AND NEGOTIATION
Every first-year law student knows that the Federal Rules of Civil Procedure, adopted in 1938, ushered in the era of notice pleading. As Judge Charles Clark, the principal draftsman of the Rules and subsequently a judge on the U.S. it was fairly clear that an employment discrimination plaintiff need only provide a basic statement of the claim in order to proceed during the early stages of the case. There was still some ambiguity in the Court's pronouncement of the proper standard, but, for the most part, it would cause difficulty only for those cases in the margins. The typical employment discrimination plaintiff knew what must be alleged to survive a motion to dismiss.") the Brotherhood as a condition of employment; and the Brotherhood had established segregated-and unequal-local lodges. Local 28 was composed entirely of white employees; African-American employees were members of Local 6051. Beginning with the ominous observation that "[o]nce again" African-American employees were before the courts to request judicial assistance in compelling unions to "represent them fairly [,] "
35 Justice Black went on to recount the petitioners' allegations as follows:
Petitioners were employees of the Texas and New Orleans Railroad at its Houston Freight House. Local 28 of the Brotherhood was the designated bargaining agent under the Railway Labor Act for the bargaining unit to which petitioners belonged. A contract existed between the Union and the Railroad which gave the employees in the bargaining unit certain protection from discharge and loss of seniority. In May, 1954, the Railroad purported to abolish 45 jobs held by petitioners or other Negroes all of whom were either discharged or demoted. In truth the 45 jobs were not abolished at all but instead filled by whites as the Negroes were ousted, except for a few instances where Negroes were rehired to fill their old jobs but with loss of seniority. Despite repeated pleas by petitioners, the Union, acting according to plan, did nothing to protect them against these discriminatory discharges and refused to give them protection comparable to that given to white employees. The complaint then went on to allege that the Union had failed in general to represent Negro employees equally and in good faith. It charged that such discrimination constituted a violation of petitioners' right under the Railw Labor Act to fair representation from their bargaining agent.
The Railroad's announcement of the abolition of the African-American employees' jobs followed the Railroad's decision to lease certain portions of the docks at the Houston Freight House to another company, the Southern Pacific Transport Company ("Transport Company"). The Brotherhood did not provide any advance notice to affected employees regarding the abolition of their jobs.
Union officials did assert, however, that "nothing could be done about it." 38 This assertion would have rung true if the Railroad faced a business necessity and had been forced to lease its docks to an unrelated third party. Suspiciously, however, the Transport Company was a subsidiary of the Railroad. 39 The African-American employees complained to the Brotherhood, but the Brotherhood refused even to "consider'" 0 their grievances. Rather, the Brotherhood "'suffered [the discharges] to occur without in any manner coming to the aid of the plaintiffs ... and did decline to hear plaintiffs on this question of discharging repeatedly and without reason."Al I have highlighted particular language in the previous two paragraphs because the dynamic described here relates to the general theme of this Article. The affected African-American employees apparently sought to be heard by their union, seeking its assistance in being heard by their employer (which, apparently, had previously refused to listen to all of its workers and thus triggered their unionization). The employees thus sought to communicate and negotiate internally, before turning to an outsider, the court. The Brotherhood, however, refused to hear and did nothing to respond to these employees' pleas. Why would the Brotherhood behave in this manner? The following answer appears quite "plausible": because neither the Brotherhood nor the Railroad had perceived listening and responding to these less-powerful, marginalized individuals as in their interests, and they were not going to listen and respond until someone more powerful forced them to do so. 
(2007)
("Workers do not join unions just to be members or to get cool t-shirts and sing "Solidarity Forever." Workers join unions because they want what unions can get them-better pay, just cause employment, respect, and a say in workplace conditions. Organizing alone cannot get these things. Organizing is only a vehicle that leads to the collective bargaining power that wins workplace rights . . . . Through collective bargaining, workers can earn more money, have greater job security, exercise greater control over their jobs, and create a community that supports one another. The National Labor Relations Act (NLRA) itself recognizes organizing and joining unions as important This was not a new dynamic in the railroad industry in particular or in labor-management relations more generally.
Decades earlier, Congress had passed the Railway Labor Act 4 3 (RLA) to grant railroad workers a rather constricted right to unionize. In 1934, Congress amended the RLA to create an administrative agency, the National Railroad Adjustment Board, to resolve claims of discriminatory administration of contracts. 44 The Board was composed of labor and management delegates.
This composition would seem to ensure appropriate checks and balances in labor-management relationS 45 unless labor and management found common cause in the appropriateness of discriminating against a particular, marginalized group of workers. This is exactly what African-American union members and their lawyers perceived as occurring, as they were forced by law and contract to seek redress in yet another inhospitable forum.
Therefore, they had sought-and were winning-access to the federal courts. In the process, as Professor Emily Sherwin has observed, their "narrative If employers, school officials, unions, administrative adjudicators, state legislators, state governors, Congress, and even the President refused to hear, acknowledge and respond to these marginalized parties, the federal courts would at the very least offer them a meaningful opportunity to tell their stories, express their concerns and receive dignified, even-handed consideration of their claims.
4 7 And by 1954, the year that the Africanbecause they lead to collective bargaining and create the power necessary to secure improved wages and working conditions and promote economic security."). Schneider & Christopher Honeyman, eds., 2006) ("First, people are more likely to judge a process as fair if they are given meaningful opportunity to tell their story (i.e., an opportunity for voice. Second, in a process that feels fair, people receive assurance that the decisionmaker has listened to them and understood and cared about what they had to American employees in Conley brought their action, the Supreme Court had signaled its willingness to respond to the plight of AfricanAmericans suffering discrimination in employment48 as well as education. 49 In order to be heard by the federal courts regarding their grievancerelated claim against the Brotherhood, however, the African-American employees in Conley had to frame the union's alleged inaction as a violation of its obligation to represent all employees within their bargaining unit "without hostile discrimination, fairly, impartially, and in good faith" 50 -a standard that had been established by Supreme Court in the collective bargaining context. Though the petition for a writ for certiorari referenced only "acts and omissions,"' the petitioner's brief went into some detail regarding the allegations that demonstrated the union's "hostile discrimination":
[S]olely because of their race, the union bars them [petitioners] from membership in its local lodge which carries on the collective bargaining process; uses its statutory position to compel them to maintain membership in an inferior, racially segregated local; refuses to exert any effort toward maintenance of the collective agreement insofar as it pertains to the Negro members of the craft, resulting in their loss of employment and employment rights; and refuses either to hear their charges of discrimination or to take any steps to investigate and redress their wrongs [.] 52 say. Third people watch for signs that the decision-maker is trying to treat them in an even-handed manner. Finally, people value a process that accords them dignity and respect."); Nancy A. Welsh According to the Brotherhood, the petitioners' complaint alleged only that the Railroad had discriminated by abolishing certain jobs-and the petitioners had not sued the Railroad. 56 The complaint failed to allege that the Brotherhood had specifically: participated in the Railroad's ("Simply stated, the complaint alleges only that the Union has permitted, through failure to prevent, the existence of the alleged discriminatory practices of the Railroad.").
54. Brief for Respondents at 13-14, Conley v. Gibson, 355 U.S. 41 (1957) (No. 7) ("In substance, the factual allegations of the Complaint, which are unfairly described by Petitioners as a planned course of conduct designed to discriminate against Petitioners because of their race or color, are limited to action exclusively by the Railroad in abolishing certain of Petitioners' jobs and curtailing their seniority rights, in none of which the Brotherhood is alleged to have participated, agreed to, assisted in, conspired for, known about, or done anything more than "suffered" such action by the Railroad 'to transpire' and 'did not come to the aid' of Petitioners after the Railroad had acted. We do not think that such conduct or omission by the Brotherhood constitutes either hostile discrimination because of race or color or an abuse of its statutory authority and power as claimed by Petitioners."). This language is unfortunately reminiscent of debates regarding the point at which government supervisors can become liable for the acts of other employees; see Kit Kinports, lqbal and Supervisory Liability, 114 PENN ST. L. REV. 56. Respondents had also moved for dismissal for failure to join a necessary party. Apparently, petitioners chose not to sue the Railroad because this would have clearly required them to take their claim to the National Railway Adjustment Board, when they preferred to be in the federal courts. See Sherwin, supra note 34, at 311. abolition of the jobs, participated in any discussions with Railroad officials regarding the abolition of such jobs, conspired in the abolition of such jobs, acceded to the perpetration of the Railroad's acts "or that Respondents in fact took any action in the alleged deprivation of Petitioner's rights under the bargaining agreement." 57 Asserting the necessity of deferring to the union's assessment of a grievance's merit before determining whether to pursue it, respondents asserted that petitioners' real objective was "to obtain a holding that a bargaining representative must process on behalf of Negro employees any grievance regardless of its merits., 5 8 Ultimately, the respondents argued that petitioners had not stated a claim against the union and should have brought their action against the Railroad, rather than the Brotherhood.
Justice Black wrote the words "that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief' because this was a well-respected, though debated, understanding of the pleading requirements of Rule 8-and because these petitioners needed the federal courts to provide a public forum for the voicing and investigation of their harms and the development of a fair response. 60 For purposes of this Article, though, it is useful to consider the precise action the petitioners sought from the courts. Ultimately, it was to shame61 or force6 2 their union to listen, 57. Brief for Respondents, supra note 55, at 18; see also id. at 4. This is reminiscent of defendants' arguments in Twombly that "[e]ven 'conscious parallelism,' a common reaction of 'firms in a concentrated market [that] recognize[e] their shared economic interests and their interdependence with respect to price and output decisions' is 'not in itself unlawful' and the Court's later conclusion that because there was no "independent allegation of actual agreement among the ILECs" . . .
[n]othing contained in the complaint invests either the action or inaction alleged with a plausible suggestion of conspiracy." Twombly, 550 U.S. at 553-554, 564, 566.
58. Brief for Respondents, supra note 55, at 16. 59. Sherwin, supra note 34, at 300-302. 60. See Sherwin, supra note 34. Professor Sherwin notes quite provocatively that several of the justices had played a part in the creation of the New Deal, and were men of action. Professor Sherwin also has provided an interesting aside regarding Justice Black's possible frame of mind when this case was heard and decided: "Black, a widower then aged 71, married his administrative assistant in September 1957, one month before the oral arguments in Conley. His biographer reports that after his marriage, he spent less time at the Court. He also began to give himself shots of testosterone." Sherwin, supra note 34, at 300-301 (citing ROGER K. 1 109(b)(1999) ; see Subrin, supra note 17, at 85 (In fact, "all states have adopted communicate, perhaps negotiate with, and even advocate for, all of its members, not just those its local officials favored.
Other commentators have argued quite persuasively that the petitioners did not actually need Justice Black to be so expansive in order to justify reversal of the lower courts' dismissal of their claims. But these African-American employees did need the Supreme Court to force the lower courts, the Brotherhood, the Railroad and the Transport Company to at least hear their claims.
How common is the sort of need exhibited by the African-American union members who chose to sue in Conley? Unfortunately, it appears that this need remains quite common for those who bear the burden of marginalization-and even demonization-in our society. This Article will now turn to civil litigation's role and promise in disrupting and potentially realigning the default procedures of normal life.
statutes that either direct or permit judges to appoint counsel for parents or their children when the state seeks to terminate parental rights."). 63. See Twombly, 550 U.S. at 562 (2007) ("To be fair to the Conley Court, the passage should be understood in light of the opinion's preceding summary of the complaint's concrete allegations, which the Court quite reasonably understood as amply stating a claim for relief. But the passage so often quoted fails to mention that understanding on the part of the Court, and after puzzling the profession for 50 years, this famous observation has earned its retirement."); Patricia W. Hatamyar, The Tao of Pleading: Do Twombly and Iqbal Matter Empirically, 59 Am. U.L. REv. 553, 561(2010) ("In other words, the Union argued that the complaint's allegations of discrimination were conclusory. Justice Black could have responded in kind to the Union's lack-ofspecificity argument by either pointing out that the complaint did make such allegations, or that the specificity the Union wanted was irrelevant under the substantive law. Instead, the Court retorted with the general philosophy of notice pleading.").
II. THE DEFAULT PROCEDURES OFFERED BY NORMAL LIFE AND CIVIL
LITIGATION
Over two decades ago, William Felstiner and his colleagues examined the transformation of harms into disputes. 4 They found, first, that people often do not even perceive harms as injuries. These harms are simply incident to living. At some point, however, certain harms are "named" by society as injuries, and for some percentage of these injuries, injured parties identify someone who is to "blame." For an even smaller percentage of these injuries, injured parties transform their injuries into "claims"-by approaching the alleged wrongdoer directly with a demand for compensation or by invoking the power of a court or some other neutral forum. 65 The multiple and psychological steps involved in this transformation process help to explain why researchers have found that relatively few harms are transformed into lawsuits.
66
Marc Galanter has similarly demonstrated that despite Americans' reputation for litigiousness, a remarkably small percentage actually transforms its identified injuries into claims. The likelihood of such transformation has been found to be particularly low in the area of discrimination.
67
For many victims of long-standing discrimination, perhaps the very act of making a claim, with its inevitable call for attention and redress, requires a willingness to escalate conflict and face unpleasant consequences. Not everyone is able or willing to bear such consequences, and this dynamic alone could explain many marginalized parties' hesitation to transform their harms into concrete disputes, claims and demands.
6 9 Alternatively, marginalized parties may anticipate that their claims will simply be ignored. Indeed, data from the Equal Employment Opportunity Commission shows that while 80% of employee-claimants express willingness to accept the agency's offer to try mediation, only 30% of employer-respondents are willing to do so, 70 thus suggesting that marginalized parties are wise to expect some degree of stonewalling.
Several areas of research also suggest that once a marginalized party effectively initiates a claim and begins to pursue a negotiated result, she is likely to face obstacles in achieving a clearly advantageous outcome. In part, this is simply the result of human beings' general bias toward maintenance of the status quo. 7 1 The status quo inevitably favors the dominant party, and thus a change threatens the dominant party with loss of status or access to some other valued resource, which as noted supra, most human beings resist. , 1989 ) (finding that "charging parties were most likely to reject mediation because: they 'don't trust the other party' (45%), 'don't believe the other party will be reasonable' (50%) or 'don't know enough about mediation (37%)... . More than three-fourths (83%) of respondents who declined mediation did so as a result of a belief that the other party did not have a case worth mediating." Only 16% of charging parties identified this as their reason to decline mediation. Ironically, "[a]lmost three quarters in both groups endorsed the statement 'people should communicate and cooperate when they have a dispute."').
71. In contrast, a lower-status party is quite likely to accept a disadvantageous outcome if she perceives that the higher-status party provided her with the opportunity to speak, considered what she said and tried to be open-minded and respectful. Indeed, when people find themselves in situations that accentuate hierarchy and unequal statussituations that then trigger strong suspicions that scarce resources will be allocated on the basis of identity-based status rather than situationspecific merit-they are particularly likely to notice if they have been treated in a procedurally just manner. All of this suggests that if parties with less power and lower status are treated like valuable members of a group, they will tend to accept less advantageous outcomes. Though this may be good for the preservation of community harmony, it does not bode well for marginalized parties' substantive success in negotiation.
Simply on an instrumental basis, marginalized parties often have fewer options and thus less ability to demand a good deal by threatening to walk away. In two studies comparing car dealers' initial quotes to and final deals with white males vs. white females vs. black males vs. black females, for example, the white males received the best (lowest) initial quotes and final deals; the black males and black females received the 
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worst (highest) initial quotes and final deals. 6 The researchers hypothesized that dealers anticipated that the white men would be most likely to shop around; they thus required the best deals. The black males and females, in contrast, were perceived as having less time and tendency to comparison-shop. The dealers could treat them less well, without suffering any negative consequences.
Research thus indicates that the default procedures of normal life reflect and serve to maintain hierarchy and the unequal allocation of resources and power.n Some people and institutions are likely to be heard and to receive the resources to which they believe themselves to be entitled. Other people and institutions are much less likely to be heard and, if treated respectfully, will generally be willing to accept a smaller allocation of resources.
In contrast, and particularly following the expansive definition of notice pleading proclaimed in Conley, 8 the courts have seemed to promise something different to those who perceive that their place in the hierarchy and their share of coveted resources are so unfair and unprincipled that they must be inconsistent with the rule of law. Marginalized individuals who access the courts also gain access, at least in theory, to the courts' expressive and coercive power to force several significant changes in the default procedures of normal life. First and perhaps most powerfully, the courts offer to the marginalized plaintiff a forum in which to tell her story in full, initially in her written complaint and ultimately before a judge or jury. The institutional defendant, meanwhile, may be required to do many things in the course of civil litigation that it is not required to do in normal life-e.g., respond directly and in writing to the plaintiffs claims; reveal information to the plaintiff; listen as the plaintiff makes her argument and offers her evidence to an impartial and powerful adjudicator; make its own arguments and offer its own evidence to the adjudicator; make these arguments in a public forum; and abide by the decisions of the adjudicator. As Professor Owen Fiss has observed, civil litigation promises to equalize power-and though it regularly fails to achieve this promise, civil litigation's default procedures certainly have the effect of modeling a modification to the balance of power that exists in normal life. 79 As noted supra, however, most litigated cases settle before trial,o and most disputes are resolved without resort to litigation. This Article now considers how the different default procedures of normal life and civil litigation influence the likelihood and character of pre-trial and prelitigation consensual dispute resolution. Rule 16 of the Federal Rules of Civil Procedure specifically provides for the discussion of settlement in court-ordered judicial pre-trial conferences and the use of other procedures, such as mediation, to facilitate settlement. 84 Indeed, courts have now become such advocates for the use of mediation and its potential to reduce the expense and time associated with civil litigation 85 that some now require parties to participate in mediation before discovery or after the completion of only "bare bones" discovery.8 6 Professor Michael Moffitt, meanwhile, has advocated for negotiation as a condition precedent to the filing of a civil action.
III. THE INFLUENCE OF THE DEFAULT PROCEDURES OF NORMAL LIFE AND CIVIL LITIGATION ON THE LIKELIHOOD AND CHARACTER OF PRE-TRIAL AND PRE-LITIGATION COMMUNICATION, NEGOTIATION AND OTHER FORMS OF CONSENSUAL DISPUTE RESOLUTION
84. F.R.C.P. R. 16(a)(5) and (c)(2)(I) (also requiring authorization by statute or local rule for use of "special procedures to assist in resolving the dispute").
85. Negotiation best practices counsel disputants away from virtually every one of the effects of pleadings. Problem-solving theorists advise jointly constructing a multi-factored, complex vision of the past. Pleadings demand the opposite. Emotional and non-rational aspects of bargaining take center stage in much negotiation literature. Pleadings suggest scrubbing problems of all such considerations. Theorists argue that complex, systematic problems are best addressed when every affected party gains a fuller understanding of the contribution systems at play, so that a long-term solution can be crafted. Pleadings focus the inquiry on blame allocation, with "contribution" treated as merely a matter of proportional blame. Negotiation advice consistently recommends maintaining a focus on the future, rather than on the past. Pleadings speak only of the past, with the exception of assertions of entitlement going forward. Classic negotiation theory advises considering underlying interests, ongoing relationships, and multiple possible options, as a means of jointly creating an efficient resolution to the problem. Pleadings limit considerations according to legal relevancy, making integrative adjudicated outcomes virtually impossible. A negotiation specialist charged with designing a difficult-to-resolve problem could scarcely do better than to impose the problem-definition conditions created by pleadings. Id. at 747; see also Michael Moffitt, Iqbal and Settlement, supra note 20 (observing that because Iqbal is likely to delay settlement conversations and enhance parties' focus on pleadings, it is also likely to reduce the quality of settlements-i.e., increase zero-sum thinking, reduce the potential for creative solutions, and reduce the ability to save Though lawyers' bilateral negotiations settle most civil lawsuits, remarkably little is known about their clients' perceptions of this procedure and its results. 88 Court-connected mediation, in contrast, has been the subject of substantially more study. First, it appears that most court-connected mediations would not occur except for the fact of judicial encouragement or mandate. 89 Second, in the court-connected context, it is not surprising (and arguably quite appropriate 90 ) to find that mediation discussions are dominated by the lawyers' and mediators' consideration of the law and litigation risk analysis. 9 ' Third, research nonetheless shows that most parties perceive that they had significant input into the resolution of their dispute 92 and are both satisfied with the opportunity costs and transaction costs). Presumably, much as the courts found after they began ordering parties to "participate in good faith" in mediation, they would need to determine the circumstances under which they would sanction parties who failed to attempt or respond to such pre-pleading negotiation. [a] majority of the litigants not only felt the mediation process was fair (72%), but that they had a sufficient chance to tell their views of the dispute (84%) and also had mediation process and perceive it as fair. 9 3 For marginalized plaintiffs who have brought an action against an institutional defendant, the mediation may represent their first and only opportunity to be heard effectively by someone they perceive as a representative of the courtsthe mediator-and by the decision-makers representing the institution. 94 In some mediation sessions-and more broadly, in some thoughtfullydesigned court-connected mediation programs 95 -the parties and lawyers may even be willing to discuss and resolve the non-legal, as well as legal, issues and interests that gave rise to the litigation and will help achieve real resolution. 96 Importantly, most of these benefits of mediation would not be realized for many marginalized plaintiffs if they did not have access to the courts.
Public agencies have similarly institutionalized negotiation and mediation in the shadow of adjudicative procedures. In the special education context, for example, the IDEA originally provided only for individualized education program (IEP) meetings between school officials and the parents or guardians of children with special needs and, in the event of disagreement between the school officials and parents or guardians, due process hearings with appeal to the state educational agency and then to state or federal court; after several years of considerable input in determining the outcome (63%)" and that 55% expressed satisfaction with their experience in mediation).
93. See Wissler, Court-Connected Mediation, supra note 92, at 690-95 (reporting that "[a] majority of the litigants not only felt the mediation process was fair (72%), but that they had a sufficient chance to tell their views of the dispute (84%) and also had considerable input in determining the outcome (63%)" and that experience with these procedures, Congress amended the IDEA to offer mediation as a voluntary step before the due process hearing. Some states require school districts to participate in the process if it is elected 98 by the parents or guardians, a policy which makes sense as a means to avoid the costs and risk of a due process hearing and, potentially, to improve the school officials' working relationship with the parents or guardians. Research suggests that parents elect to participate in special education mediation only after they have concluded that they are unable to communicate effectively with school officials in their regularlyscheduled IEP meetings and because they fear the likely financial, emotional or relational toll of due process hearings. 99 After all, their children generally remain in the same schools or school districts, under the supervision of the very same officials and teachers likely to participate in the due process hearing. Mediation-and the availability of a mediator to facilitate more effective communication, both in terms of speaking and listening-appears a responsive, somewhat less contentious option under the circumstances presented. Nonetheless, the availability of the due process hearing plays an important role, both in motivating school officials to participate in mediation and in signaling to the parents federal recognition of their children's potential, the right to be meaningfully included in decision-making about their children's education, and judicial assistance in enforcing such rights.
Other institutional defendants have also introduced mediation as an option to avoid making a formal claim. The U.S. Postal Service (USPS), for example, offers its employees the opportunity to mediate disputes among employees and managers through the REDRESS program. If USPS employees perceive that they are being treated unfairly, they may "lump it" (probably complaining to family members, friends and colleagues but not actually working to resolve the problem) or access several avenues to pursue a "claim," including raising and discussing their concerns directly with their managers; bringing a grievance under their collective bargaining agreement; bringing an EEO claim (which will result in an investigation and may be followed by civil litigation); or requesting mediation, with an outside mediator paid by the USPS. Many USPS employees have voluntarily chosen mediation as the best of these options. 100 Importantly, the USPS mediation program arose out of civil litigation-an employment discrimination class action. As part of the settlement of that case, USPS agreed to institutionalize mediation in its operations in Florida, as an alternative to the filing of an EEO claim. 10 ' The experiment was so successful in reducing EEO claims that the USPS decided to make it a national program. Interestingly, however, the USPS required its REDRESS mediators to move from a "facilitative" to a "transformative" mediation approach.1 02 The key differences between these approaches are that transformative mediators do not have settlement as their primary goal and do not offer evaluations of parties' claims or defenses. The role of the transformative mediator is to ensure that parties have the opportunity to express themselves, hear each other, and exercise self-determination in both the procedure and resolution. The transformative mediator's ultimate objective is to help the parties improve their "conflict interaction" with each other.1 04 The focus is thus enhancement of the productivity of this interpersonal interaction, rather than evaluation of the merits of the particular discrete dispute.
Professor Lisa Bingham, who has conducted extensive research regarding the effects and operations of REDRESS, has explained that the USPS choice to use transformative mediation related entirely to the organization's goals for the process. 0 s Top administrators hoped to improve the workplace environment at USPS. It may be useful to recall here that the term "going postal" had recently emerged as a result of several dramatic workplace killings involving USPS employees as shooters and victims.1 0 6
The top USPS administrators also wanted employees to enter into mediation voluntarily, as an alternative to filing an EEO claim. If REDRESS mediators began evaluating the legal merits of employees' claims, top USPS administrators anticipated that most employees inevitably would hear that their claims were without legal merit and would be dismissed by the EEOC or the courts.1 07 Soon, employees would reject mediation as an alternative to filing an EEO claim, believing that mediation was just another USPS mechanism for promising to address but ultimately squelching its employees' complaints. Requiring the use of transformative mediation avoided this outcome.
Indications are that the REDRESS program has worked. Most mediations result in case closure.
08
EEO filings continue to be reduced,' 09 and the USPS can also show cost savings as a result of using mediation."o Managers report improvements in their ability to listen to their employees and handle conflicts."' Brilliantly, the USPS established a program that gained legitimacy from its placement as an alternative to the EEO's legal/administrative procedure but actually delivers a non-legal, vaguely therapeutic process for parties caught in dysfunctional work relationships. Importantly, once again, it is civil litigation that triggered the introduction and design of this useful, consensual procedure-and may be available in the event that mediation does not work.112 107. The vast majority of EEO claims at the USPS had been found to be without sufficient merit to proceed further. Many have argued more generally that employees often access this legal-administrative mechanism as their only avenue to express very real but non-legally-cognizable frustrations.
108. 112. Now, after Twombly and Iqbal, this is true if the discrimination claim can survive a 12(b)(6) motion-and the question of of such survival is the subject of some Over the past decade, other agencies and companies have also created dispute systems designed to provide internal-and consensualopportunities to identify and resolve workplace disputes, with the effect of improved management systems and the avoidance of litigation and liability. Research suggests that these employers, like the USPS, are achieving their goals. 13 Some employers have institutionalized an entire continuum of dispute resolution procedures1 4 to deal with employmentrelated disputes. It appears that for employers with such a continuum, the consensual processes effectively screen out the cases in which employees have strong claims, leaving only the weakest to proceed to binding arbitration" ' All of these in-house initiatives recognize that people bring claims for both legal and non-legal reasons.'
18
From the perspective of institutional defendants, if potential plaintiffs' non-legal concerns can be acknowledged and dealt with, there may be no need for legal action with its attendant-and risky-obligations to answer, permit discovery, respond to plaintiffs' emotional appeals and narratives with legal arguments, and abide by third parties' decisions." 9 While the institutionalization of negotiation, mediation and other consensual dispute resolution processes also seems designed to improve the likelihood of early identification and resolution of disputes, as well as contribute to increased levels of satisfaction and productivity, it is unlikely these benefits would have been realized if institutions had not been seeking to avoid the risks presented by the default procedures of civil litigation.
It is important to acknowledge that the default inequities of normal life do not entirely disappear in mediation. A study comparing the results achieved by Hispanic and Anglo parties in mediation produced distressingly disparate results-except, interestingly enough, when the co-mediators were both Hispanic.
1 20 The parents participating in special education mediation, described supra, clearly perceived the school officials as the most powerful actors in their mediation sessions. Howard Gadlin, ombudsman and director of the Center for Cooperative Resolution at the National Institutes of Health, has raised concerns about institutional exploitation of mediation and other consensual procedures, suggesting that they can serve to entrench managers' and administrators' power and discourage legal action when it should be pursued.
12 2 He has been joined by Professor Leah Wing who argues that mediation is not achieving the social justice goals that advocates originally intended. concerns about blind advocacy for mediation and other consensual procedures. As I have noted elsewhere: First, critics argue that mediation ... do[es] not effectively protect disputants from preexisting social, political, and economic inequalities. The resulting incorporation of such inequalities means that disadvantaged disputants cannot truly engage as equals in the deliberation and decisionmaking that occur within a dispute resolution process.
Second, because these dispute resolution processes and their outcomes often are private, the broader citizenry is unable to engage in public discussion and deliberation. Last, because the freedom and equality of the disputants are not guaranteed and their deliberations are not public, critics argue that there is no assurance that the resulting "distribution of goods [will be] just (or at least not unjust)." 
125.
Even as I make this argument, I recall the arguments made by judges during the Lochner era, that immigrant workers-men, women, children-should be allowed to enter into employment arrangements providing for 60 hour weeks, 7 days a week, and unsafe working conditions. It is always possible for the more powerful to exploit the less-powerful's questionable ability to engage in effective self-determination. The doctrine of unconscionability in contract law may operate as a brake on such exploitation, at least for those who take their cases to court. [T] he Supreme Court's FAA decisions in the past twenty years have imbued the FAA with super status: the FAA governs virtually every arbitration clause arising out of a commercial transaction, including securities arbitration, it applies in both state and federal court, it preempts any conflicting state law, and it embodies a strong national policy favoring arbitration as an alternative dispute resolution mechanism. This policy naturally disfavors extensive judicial review of arbitration awards and has led lower courts to develop a stringent test to prevail on a challenge to the procedural fairness of an arbitration proceeding.")
I COULD HAVE BEEN A CONTENDER
accessible on a timely basis and at a reasonable cost"l 26 in order to test the appeal of negotiation and mediation for marginalized parties. They clearly did not anticipate the reduced access to judges and juries that is now potentially signaled by Twombly and Iqbal.
IV. TWOMBLY'S AND IQBAL'S DISCOURAGEMENT OF PRE-LITIGATION
COMMUNICATION AND NEGOTIATION
Procedural change rarely captures the public imagination, but its societal effects can be profound. With its expansive affirmation of notice pleading in Conley, the Supreme Court strengthened plaintiffs' handsin response to a pattern of unions' and employers' refusal to respond to individuals they apparently believed they could marginalize without suffering any negative consequence.
In contrast, Twombly and Iqbal urge federal judges to decide not to hear and not to engage with marginalized parties whose claimed legal harms fail to comport sufficiently with an individual judge's "judicial experience and common sense" 127 and thus are unable to be "nudged ... across the line . . . to plausible." 1 28 The reliance on individual judges' experience and common sense is particularly troubling. Professor Jayne Docherty, examining different cultural approaches to the handling of conflict and its resolution, has observed that "our own cultures are largely invisible to us; they are simply our 'common sense' understandings of the world." 1 29 Professor Jeff Rachlinski has suggested that many of our current judges may now share a common culture as past prosecutors, 130 a common world view that emerges out of that shared experience, and a common sense that may not be entirely common.' 1 '
While this Article has presented courts' direct and indirect encouragement of pre-litigation and pre-trial consensual procedures as positive outcomes of Conley's liberal pleading standard, Twombly and Iqbal suggest a different worldview regarding negotiation and settlement. In Twombly, Justice Souter relies on articles and cases that are nearly two decades old to posit the alleged futility of judicial case management and the "dark side" of consensual procedures:
And it is self-evident that the problem of discovery abuse cannot [be] solved by "careful scrutiny of evidence at the summary judgment stage," much less "lucid instructions to juries"; the threat of discovery expense will push cost-conscious defendants to settle even anemic cases before reaching those proceedings. Probably, then, it is only by taking care to require allegations that reach the level suggesting conspiracy that we can hope to avoid the potentially enormous expense of discovery in cases with non "'reasonably founded hope that the [discover ] process will reveal relevant evidence"' to support a § 1 claim.
Justice Souter frames communication, negotiation and settlement as unprincipled blackmail. He directs particular skepticism toward the time and effort required, and the ultimate futility, of judicial case management.
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Similarly, in Iqbal, Justice Kennedy points out how civil litigation-and presumably, parties' required participation in judicial settlement conferences-can distract government officials from the accomplishment of their mission: "[W]e are impelled to give real content to the concept of qualified immunity for high-level officials who must be neither deterred nor detracted from the vigorous performance of their duties."' 34 The sort of engagement required by civil litigationresponding to plaintiffs' claims, dealing with discovery, communicating with the judge-seems to be viewed here as unnecessary and unhelpful, particularly when corporate leaders are dealing with fierce global competition, agency heads are responding to a terrifying and invisible enemy, and judges are under pressure to make quick work of their caseloads. Listening, communicating, responding-the Supreme Court's language suggests that these represent a waste of time that needs to be directed elsewhere, especially when it is marginalized parties who are Though Judge Lee Rosenthal has urged quite persuasively that federal courts are being careful in their application of Twombly and Iqbal to civil rights claims,' 36 it is difficult not to fear that these decisions' solicitous protection of the prerogatives of institutions and institutional officials will embolden them in just the way that lower courts' decisions in Conley seemed to encourage the Brotherhood and its leaders to behave as they did in the events leading up to the Supreme Court's decision. Less dramatically, courts may perceive that they have less need for pretrial mediation to dispose of cases. Institutional actors may begin reconsidering and rescinding their offers to engage with employees and other marginalized parties in pre-litigation procedures. And even if courts continue to offer mediation and institutions maintain their dispute systems, Twombly and Iqbal are likely to weaken marginalized claimants' already-disadvantaged hands.
Pre-trial and pre-litigation consensual procedures that offer real voice and opportunity for effective dialogue and resolution to marginalized individuals should be lauded, not undermined. Surely our courts, as part of a democratic justice system, want to continue to encourage individuals and institutions to listen to each other and work together toward solutions, before accessing expensive and precious public resources. Assuring access to the courts helps to achieve this goal. (manuscript on file with author) (commenting on proposed statutory solutions and noting that "[flor scholars of federal Indian law, the Court's judicial activism has been a particular, has proposed a potential two-step examination of plaintiffs' pleadings, with the plaintiff electing to submit to reduced scrutiny at the first step in order to gain limited discovery but then proceeding to a second step involving stricter scrutiny of her pleadings.
1 39 This option seems especially appropriate in the small percentage of civil lawsuits that are likely to involve disproportionate levels of discovery.1 40 I will offer a brief addendum to this proposal, drawn from past experiments with one particular court-connected dispute resolution procedure that has largely fallen into disuse. My addendum is designed to respond to the concerns that have been expressed about costly and wasteful discovery in some cases while focusing on providing marginalized plaintiffs with a meaningful forum in which to tell their stories and engage in informed, consensual dispute resolution.1 4 1
Specifically, I propose the use of summary jury trial to aid courts as they determine whether to allow plaintiffs to proceed into discovery-or after they have completed the limited discovery proposed by Professor Campbell.
The summary jury trial, which was first introduced by Judge Thomas Lambros in 1980,142 combines elements of the jury trial with negotiation and judicial settlement conferences.
Counsel present abbreviated arguments to a jury, supplemented by limited witness testimony and documentary evidence. The proceeding is short, generally lasting a half-day to one full day in more complex cases. Following the constant complaint rarely heeded by Congress. Now that the Court has expanded its judicial activism to limit vindication of federal rights created by Congress, the Court's oppressive tactics in federal Indian law may gain much needed attention.") 139. See Campbell, supra note 137. 140. See Elizabeth Thornburg, Giving the "Haves" A Little More, 52 SMU L. REv. 229, 246-49 (1999) (summarizing research showing that for the vast majority of lawsuits, there is no or a reasonable amount of discovery, but that a very small percentage-less than 5% to 10 0 /o-involved a large volume of discovery activity and discovery disputes; also indicating that the amount in dispute has the highest correlation with discovery problems); Thomas E. Willging, et al., An Empirical Study of Discovery and Disclosure Practice Under the 1993 Federal Rule Amendments, 39 B.C. L. REv. 525, 527 (1998) (reporting in Federal Judicial Center study that "the typical case has relatively little discovery, conducted at costs that are proportionate to the stakes of the litigation, and ... discovery generally-but with notable exceptions-yields information that aids in the just disposition of cases").
141. It appears that my proposal will thus be consistent with the request made by many lawyers responding to questions from the parties' presentation of their cases, the jury deliberates and returns with its verdict. The verdict is advisory, not binding. The lawyers often then poll individual members of the jury to determine why they decided as they did. The jury is thanked for its service and excused, and the parties and their lawyers then convene to try to negotiate a resolution, informed by the jury's verdict and individual jurors' reasoning. The judge may join the lawyers and parties, to facilitate their settlement discussions.
As Judge Lambros has noted, the proceeding "is designed to provide a 'no-risk' method by which the parties may obtain the perception of six jurors on the merits of their case without a large investment of time or money.... SJT is a predictive tool that counsel may use to achieve a just result for their clients at minimum expense." 1 43
The summary jury trial also provides the parties with the opportunity to present their narratives, listen to each other in a structured, respectful setting, and then negotiate to a resolution.
The particulars of the summary jury trial could be adapted in a myriad of ways to respond to today's needs. Discovery and motion practice preceding the summary jury trial could be limited, by agreement or by local rule. The number of jurors could vary. Members of the jury might be permitted to ask questions during the proceeding or submit written questions to the judge. The judge presiding over the summary jury trial could also provide her assessment of the parties' cases and anticipated verdict.144 Liability and damages could be bifurcated. Public access could be required. A mediator, rather than a judge, could assist the parties' and lawyers' subsequent settlement negotiations.
Most significantly for purposes of this Article, a summary jury trial would provide a marginalized plaintiff with the opportunity to tell her story to a judge, jury and decision-makers for the defendant. It would approximate the experience of procedural justice provided by a "day in court" while also offering the opportunity for settlement-and risk management-through a consensual dispute resolution process. Even more important, it would be likely to trigger anticipatory consensual dispute resolution. Negotiations could (and likely would) occur prior to the summary jury trial. The sorts of internal dispute systems designed earlier likely would be maintained, in part to avoid the occurrence of a summary jury trial. Mediation could be made part of the summary jury trial-or could occur long before the process. The courts would continue to play a key role in encouraging and modeling mutual, respectful and productive pre-trial and pre-litigation communication, negotiation, mediation and other types of consensual dispute resolution.
CONCLUSION
Professor Marc Galanter has noted recently:
[T]he legal systems of (most?) modem democracies are designed in a way that if everyone with a legitimate claim invoked them, the system would collapse. The viability of such systems depends on: (a) the efficacy of "general effects," i.e., exerting control though communication of information rather than actual enforcement; (b) the availability of informal proxies for legal action; and, finally, (c) the apathy, ignorance, cultural and cost barriers that inhibit the assertion of legal rights. Such systems are inherently tokenist and symbolicrules are there to be celebrated and cherished, not to be applied in every instance that they presumptively cover.146
Judge Wayne Brazil, meanwhile, has written quite movingly about "the courts' most precious and only necessary assets":
[P]ublic confidence in the integrity of the processes the courts sponsor and public faith in the motives that underlie the courts' actions. We must take great care not to make program design decisions that invite parties to infer that the courts care less about doing justice and offering valued service than about looking out for themselves as institutions (e.g., by reducing their workload, or offloading kinds of cases that are especially taxing or emotionally difficult or that are deemed "unimportant"). 
